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Speaking Notes

In his book Advocates, David Pannick begins with a summary of the advocates task:

“The task of the advocate is to be argumentative, inquisitive, indignant or apologetic - as the occasion demands - and always persuasive on behalf of the person who pays for his voice. He earns his living propounding views to which he does not necessarily subscribe, and which are sometimes anathema to him, on behalf of clients whose conduct may not interest him, will often offend him, and can occasionally cause him outrage …”
 
The object of advocacy is to persuade. It is the presentation of facts and argument in a way which influences the decision maker to accept the proposition advanced by the advocate, leading to the success of the advocate’s cause.

The advocate’s task is an important one. As Pannick convincingly argues, while effective advocacy occasionally means that a wrongdoer escapes punishment or the result of a civil action is unfair or unjust, a legal system without advocates would cause much more harm. Advocacy is an indispensable part of a democratic society based on the rule of law. As he explains, the essential principles of advocacy - a duty to act for any client, irrespective of the merits of the cause; an obligation to speak fearlessly for the client, and legal immunity for what is said in court - are central to equality under the law.

Skilful advocacy makes a difference. A number of studies suggest that lack of representation may adversely affect a parties prospects of success.

Genn and Genn (1989) carried out a multiple regression analysis based on 550 UK industrial tribunal appeal hearings to determine the impact of representation. They concluded that, where the applicant was unrepresented and the respondent was legally represented, the applicant’s probability of success fell from 30 to 10 per cent. Similarly, if the applicant was legally represented and the respondent was unrepresented, the probability of the applicant succeeding increased from 30 to 48 per cent (Genn 1993:40).

In 2001 I asked the AIRC Registry to prepare a table setting out the outcome of arbitrated unfair dismissal applications in 2001 my mode of representation. It should be noted that the data prepared is incomplete. Some 127 arbitrated outcomes are not included because the proceedings were not transcribed or for some other reason.

These preliminary results show a similar trend to that reflected in the studies referred to above. In terms of arbitrated outcomes dealing with jurisdictional objections:

· the objection is upheld (and hence the application for relief is dismissed) in 55% of all cases;

· where both parties are represented 49% of objections are upheld;

· where the employer is represented but the applicant is not 79% of objections are upheld;

· only 28% of objections are upheld where the employer is unrepresented and the applicant is represented.

A similar pattern, though not as dramatic, emerges with merit arbitrations:

· applicants succeed in 65% of cases;

· where both parties are represented, 65% of applicants are successful;

· for unrepresented applicants the success rate falls to 50%;

· represented applicants facing unrepresented employers were successful in 86% of cases.

An industrial advocate does not carry the burden of counsel in a criminal trial, where a tactical error may mean conviction and imprisonment for their client. But it is no less important for that. The consequences of poor advocacy can be devastating - for an individual employee or employer in an unfair dismissal case, or for businesses and employees generally in a test case such as the safety net review proceedings.

Before turning to the characteristics of the ‘model industrial advocate’ I want to draw attention to particular features of advocacy before industrial tribunals, namely:

· the limitations on representation; and

· the application of the rules of evidence.

Representation

Parties to proceedings before the Commission may appear in person or be represented by specified classes of person. Rights of representation are set out in s.42 of the Workplace Relations Act 1996 (Cth) (the WR Act).

Section 42 provides that all parties may be represented by counsel, solicitor or agent by leave of the Commission, but leave may only be granted if:

· all the parties consent;

· on application by the party, the Commission is satisfied that, having regard to the subject matter of the proceedings, there are special circumstances making it desirable that the party be so represented; or

· on application by the party, the Commissioner is satisfied that the party can only adequately be represented by counsel, solicitor or agent.

An organisation may be represented by its own officers, members or employees. An organisation may also be represented by an officer or employee of a peak council to which the organisation is affiliated.

If the ‘member, officer or employee’ chosen by a party to represent it is legally qualified then the party will have legal representation as of right. The restriction on legal representation only extends to legal representation by counsel or solicitor in their professional capacity.

However where employment by a party is a sham to overcome the restriction on legal representation the right of the ‘employee’ to appear may be lost.

While as a matter of practice leave to appear by counsel or solicitor is generally granted it should never be assumed.

Rules of Evidence

The Commission is not bound by the rules of evidence. In this regard s.110 of the WR Act relevantly provides:

“(1)
Where the Commission is dealing with an industrial dispute, it shall, in such manner as it considers appropriate, carefully and quickly inquire into and investigate the industrial dispute and all matters affecting the merits, and right settlement, of the industrial dispute.

(2)
In the hearing and determination of an industrial dispute or in any other proceedings before the Commission:

(a)
the procedure of the Commission is, subject to this Act and the Rules of the Commission, within the discretion of the Commission;

(b)
the Commission is not bound to act in a formal manner and is not bound by any rules of evidence, but may inform itself on any matter in such manner as it considers just; and

(c)
the Commission shall act according to equity, good conscience and the substantial merits of the case, without regard to technicalities and legal forms.

(3)
The Commission may determine the periods that are reasonably necessary for the fair and adequate presentation of the respective cases of the parties to an industrial dispute or other proceeding and require that the cases be presented within the respective periods.

(4)
The Commission may require evidence or argument to be presented in writing, and may decide the matters on which it will hear oral evidence or argument.”

But s.110(2)(a) does not mean that the rules of evidence are irrelevant. As the then President of the Industrial Relations Commission of Western Australia said in Western Australian Meat Commission v Australasian Meat Industry Employees Union (WA Branch) ((1993) 73 WAIG 2655 at 2656) in respect of a similar provision in the then Industrial Relations Act 1979 (WA):

“However, this is not a licence to ignore the rules. The rules of evidence provide a method of enquiry formulated to elicit truth and to prevent error. They cannot be set aside in favour of a course of inquiry which necessarily advantages one party and necessarily disadvantages the opposing party (R. v War Pensions Entitlement Appeal Tribunal: Exparté Bott [1933] 50 CLR 228 Evatt J. at 256 (dissenting)). The common law requirement that the Commission must not in its reception of evidence deny natural justice to any of the parties acts as a powerful control over a tribunal which is not bound by the rules of evidence.”
A similar observation was made by the Industrial Relations Commission of New South Wales in PDS Rural Products Ltd v Corthorn ((1987) 19 IR 153 at 155):
“First, it is correct to say, as the commissioner did, that he was not bound to observe the rules of law governing the admissibility of evidence (s 83). It should be borne in mind that those rules are founded in experience, logic, and above all, common sense. Not to be bound by the rules of evidence does not mean that the acceptance of evidence is thereby unrestrained. What s 83 does do in appropriate cases is to relieve the Commission of the need to observe the technicalities of the law of evidence. Common sense, as well as the rules of evidence, dictates that only evidence relevant to an issue which requires determination in order to decide the case should be received. This means that issues must be correctly identified and defined. This did not happen in this case.”
 
These observations were endorsed by a Full Bench of the Federal Commission in King v Freshmore (Vic) Pty Ltd (Print S4213, 17 March 2000 per Ross VP, Williams SDP and Hingley C).

One consequence of s.110(2) which is worth bearing in mind is the weight given to bar table statements in Commission proceedings. Assertions of fact made by an advocate, in the absence of an objection from the other side, may be treated as evidence of the asserted facts.

This Commission practice has been the subject of favourable comment in the High Court. In R v The Commonwealth Conciliation and Arbitration Commission and others; Ex parte the Melbourne and Metropolitan Tramways Board ((1965) 113 CLR 228 at 243), Barwick CJ said:

“The Commissioner was not disentitled to act upon the assertions of the Union advocate, merely because they were not made on oath, or because he might not have been competent as a witness according to the ordinary rules of evidence to make them. No doubt, if the correctness of his assertions were challenged, it would at the least be imprudent on the part of the Commissioner not to have further examined the matter, so as to satisfy himself of the actual facts, if need be, by evidence formally given. But there was nothing in the instant case which, it seems to me, the Commissioner might not properly regard in the circumstances as sufficiently “evidenced” by the statements of the Union advocate.” 
Menzies J had this to say:

“The first contention was that the award was not an arbitral award because the Commissioner who made it relied upon the representations of those appearing before him rather than upon evidentiary material to support those representations. This is, I think, obviously wrong. An arbitrator would, no doubt, usually refuse to act merely upon the representations of parties made before him if there was a genuine dispute about the relevant facts, but it is a far cry from such a rule of fairness and prudence to an insistence that there cannot be arbitration within the meaning of s. 51(xxxv.) of the Constitution unless the arbitrator hears and decides upon sufficient evidentiary material submitted to him by the parties.” 

In light of the Commission’s practice an advocate should object to any contested assertions of fact made by the other side.

Against this background I now want to turn to the characteristics of the ‘model industrial advocate’ and I will conclude by looking at some of the unusual features of appellate advocacy. I should note at the outset that my observations draw heavily on the work of earlier commentators, including many eminent judges and advocates.

1.
Awareness

It is important to know the tribunal. Does the Commission member you are appearing before have a particular preference regarding the way a case is put? Do they prefer a written outline or only oral argument? A search should be undertaken of their recent relevant decisions to see what approach they have taken in relation to the issue to be determined. Such decisions should be relied on or distinguished as the case may be.

It is also important to be aware of the Commission’s reaction to your case (and that of your opponents) as it is being presented - watch the bench.

Make sure the member is following the argument being put. If not, pause until you have their attention. When referring to an authority pause to give the member time to turn up the relevant page so that they may mark the passage you wish to highlight.

Awareness will help you to become sensitive to the Commission’s reaction to your argument. It will assist you to decide whether to push a point or move onto your next argument.

There was a report in The Australian of 15 August 2001 of a US appeals court overturning the death sentence imposed on a Texas man whose lawyer slept through much of his trial. In ordering a new trial the court said:

“A defendant’s Sixth Amendment right to counsel is violated when the defendant’s counsel is repeatedly unconscious through not insubstantial portions of the trial.”

2.
Preparation

The model industrial advocate will be well prepared. He or she will be familiar with the facts and relevant authorities and will have them organised into a coherent structure. There is no substitute for sound preparation. 

The internet and the enhanced capacity to search for relevant cases has been a mixed blessing for tribunal members. It increases the chances that an authority on the point to be determined will be brought to your attention. But there is also the likelihood that you will be deluged in authorities which are only peripherally relevant to the matter at issue.

Authorities should be cited selectively. The tedious recitation of authority will lead to a loss of attention on the part of the tribunal. The lengthy reading of passages from decided cases should be avoided. Past decisions are not a substitute for argument. They should only be used to support, refute or explain the proposition under debate. If you want to refer to a particular passage you should indicate where it starts and finishes and invite the tribunal to read it itself. You will probably want to emphasise some point in the passage and you should refer to it on the way through. 

If there is more than one authority for a proposition, refer to the most authoritative (in terms of binding precedent) and recent. You may find the odd devotee of legal history, but they are few and far between.

When you do refer to an authority always state the principle for which the case stands. Provide a copy to the bench (and your opponent) with the relevant passage marked.

Preparing for cross-examination is particularly important. In most cases parties are directed to file witness statements which then stand as the evidence in chief of the witness concerned. You should carefully read the other side’s evidence. Ask yourself to what use will each statement be put. What fact(s) does it establish and how is it relevant to the matters in issue. 

Senior Deputy President Lacy will deal with cross-examination as part of his presentation.

One final point about preparation. It is not just your case which you must prepare. You must also prepare your opponent’s case. What counter arguments would you prepare if in your opponent’s shoes and how can they be answered?

3.
Organised

The case presented by the model advocate will be organised and well structured. A written outline may be useful. It allows the tribunal to more easily follow the structure of your argument. It leaves a permanent, professional, impression. As Sir Henry Gibbs
 has observed there is a Latin phrase - platitudes often sound better in Latin - literae scriptae manet, (meaning written words remain) which is apposite. A written outline of submissions remains long after the sound of the advocates voice has become a distant memory.

In terms of the structure of a submission (particularly an oral submission), the opening is very important. As Mason J
 has observed:

“All too often counsel fail to take advantage of the unique opportunity presented by the opening - to make an impact on the minds of the judges before they begin to move forward on their inexorable journey to a conclusion. There is no need for a ritual incantation of the history of litigation. The Court is aware of it. Better to begin with a statement of the issues, unless the case lends itself to an exhilarating or humourous introduction.” 

The opening is perhaps the one moment when the advocate has the undivided attention of the Commission member. It is the best opportunity to communicate your case. It should be used carefully as first impressions are very important. In opening you should clearly state what you want and why you should get it. For example:

“This matter is an application under s.127 for an order to stop industrial action. The employees at the Bayswater factory of XYZ Pty Ltd have - at the instigation of their union - been on strike since 12 noon on Tuesday 2 April 2002. The industrial action being taken is not protected action and the employees concerned are covered by the XYZ Pty Ltd certified agreement.

The industrial action is having serious consequences for XYZ’s business. If the action continues the company will be forced to stand down some 90 employees in other parts of its business, by the end of the week. We seek an order in the terms set out in our application.”

Such an application would proceed to set out the relevant facts - by means of oral or documentary evidence - and deal with the Commission’s jurisdiction to make the order sought. The advocate would then turn to the question of discretion - that is, why the tribunal should make the order sought.

It is important that your submission moves quickly to the central issues. The skill lies in discerning what you need to cover and what you can safely discard in order to enable the submissions directed at the critical issues to be understood. This is no easy task.

4.
Honesty

As an advocate you have a duty to your client and to the tribunal. 

It is a long standing principle that there is a duty on persons appearing before the Commission to ensure that there is full and frank disclosure of all matters which are relevant to the proper determination of the matter before the Commission.

The approach of the Commission in circumstances where a party has failed to disclose material facts has been considered on a number of occasions.

In AFMEPKIU v Energy Developments Limited (Print M9753, 1 March 1996 per Ross VP, Maher DP and McDonald C) a Full Bench of the Commission extracted the following propositions from these decisions:

· Persons appearing before the Commission have a duty to ensure that there is full and frank disclosure of all matters which are relevant to the proper determination of the matter before the Commission.

· If the outcome of the proceedings in question might conceivably have been different if disclosure had taken place the Commission may act to set aside the act or decision in question.

· Where the failure to make a full and frank disclosure has resulted in a denial of natural justice or where legislative or jurisdictional requirements have not been complied with the Commission may be obliged to set aside the act or decision in question.

An incident of the duty of full and frank disclosure is that an advocate who discovers binding or even important persuasive authority which is contrary to the propositions they are advancing is duty bound to bring the authority to the tribunal’s notice.
 As Sir Harry Gibbs has noted, lack of candour can be very damaging:

“… the absence of candour can prove to be an Achilles heel. Nothing can be more destructive to an argument than for a court which has viewed it with favour to discover, when opposing counsel comes to address, or when the court retires to consider the matter, that counsel who was putting the argument has failed to refer to some fact, statutory provision or decision that seems to present an inseparable obstacle to the acceptance of his argument. On the other hand, nothing is more effective than to direct the court’s attention to what seems to be one’s opponent’s strong point and to reveal its hidden weakness before the opponent can fortify his position. It is pleasing that ethical requirements and pragmatism coincide in this respect and that virtue can be its own reward.” 

Your reputation is a precious commodity. Don’t squander it.

5.
Courage

Advocates are often questioned by the tribunal in an effort to clarify a submission or address an apparent weakness in an argument put. It is important that the advocate not ‘wilt under fire’.
 Rather, questions from the tribunal should be seized on as an opportunity to clear up any misunderstandings and to advance your case.

It is often difficult to maintain your composure in the face of sustained tribunal questioning about the merit of your argument. But it must be done. Displays of anger or irritation are indulgences that an advocate can ill afford. In a jury trial there may be some advantage in fighting with the judge. But such an approach is generally counterproductive. Advocates would be well advised not to copy F.E. Smith’s response to an irritable judge who complained that having listened to the arguments he was no wiser: “Possibly not, my Lord, but far better informed.”
 

6.
Perspective

Perspective is important in two senses. Firstly, to be effective an advocate needs to be objective and detached from the case he or she is arguing. You will be better able to detect flaws in your argument if you are not blinded by the justice of your cause.

Secondly, it is also important to consider the case from the position of the decision maker. Tribunal members are often overworked and have a number of outstanding decisions to write. Seek to make their job easier. Your submission should essentially write their decision for them.

I now want to turn to deal with some of the particular features of appellate advocacy.

Appellate Advocacy

Appellate advocacy provides particular challenges.

The most obvious point to make about appearing in appeals is that the jurisdiction is appellate. You are not starting with a clean slate. There have been findings on issues of fact and where necessary decisions on jurisdiction and on questions of law. The secret to successful appellate advocacy is to know what you are doing and why. This manifests itself in three broad issues:

What aspect of the decision below is being attacked?

· Why is it said to be wrong?

· What is the consequence if it is wrong?

The first of these issues - the identification of the error which is asserted by the appellant - is critical, because its nature will affect the test for establishing error.

For example, if the decision subject to appeal is discretionary then the test in House v King will apply. The types of error that may constitute grounds for review of a discretionary decision were re-stated in Coal and Allied Operations Pty Ltd v Australian Industrial Relations Commission ([2000] 203 CLR 194 at 205) in the following way: 

“Because a decision-maker charged with the making of a discretionary decision has some latitude as to the decision to be made, the correctness of the decision can only be challenged by showing error in the decision-making process [See Norbis v Norbis (1986) 161 CLR 513 at 518-519 per Mason and Deane JJ]. And unless the relevant statute directs otherwise, it is only if there is error in that process that a discretionary decision can be set aside by an appellate tribunal. The errors that might be made in the decision-making process were identified, in relation to judicial discretions, in House v The King in these terms:

‘If the judge acts upon a wrong principle, if he allows extraneous or irrelevant matters to guide or affect him, if he mistakes the facts, if he does not take into account some material consideration, then his determination should be reviewed and the appellate court may exercise its own discretion in substitution for his if it has the materials for doing so. [(1936) 55 CLR 499 at 505 per Dixon, Evatt and McTiernan JJ].’ ”  

If the decision subject to appeal involves the determination of a jurisdictional fact then different considerations apply. On appeal the Commission is concerned with the correctness of the conclusion reached in the decision at first instance. It is not concerned simply with whether the decision of the single member was reasonably open to him or her.
 As Gummow J pointed out in Minister for Immigration and Multicultural Affairs v Eshetu, ((1999) 162 ALR 577 at paragraph 127)
 a court or tribunal cannot give itself jurisdiction by erroneously deciding that a jurisdictional fact exists. The converse also applies - an erroneous decision about the non-existence of a jurisdictional fact would be a constructive failure to exercise jurisdiction.

The identification of jurisdictional facts is not always easy.
 In the unfair dismissal arena one of the jurisdiction facts is whether there has been a ‘termination at the initiative of the employer’.

Attacking findings of fact, as opposed to jurisdictional facts, presents particular challenges. On appeal the Commission would usually be very reluctant to reverse a finding of fact and would only do so if satisfied that any advantage enjoyed by the member below as a result of hearing the relevant evidence was not sufficient to justify the findings made.

I will conclude with three other short observations about appellate advocacy.

First, it is important to go straight to the heart of the matter. In doing so there is no point in ignoring any obvious difficulty with your argument. Obvious difficulties will almost certainly be highlighted by a question from the bench.

Appellate advocacy requires focus and discipline. 

Too often advocates take a shotgun approach in developing grounds of appeal. Every rabbit is chased down every burrow. There are obvious dangers in such an approach. The tribunal may lose interest and become distracted from the central issues. An advocate’s strongest point may be hidden in a morass of weaker points.

Advancing plainly untenable points also runs the risk of damaging the credibility of an advocate’s overall case. In extreme cases it may also expose an advocate to disciplinary action by their professional body.

Second, at appellate level the tribunal is more likely to be interested in the consequences which will flow from accepting a particular proposition - the reach that it will have beyond the case being argued. Or in industrial relations parlance it’s flow on consequences.

Third, it is important to deal with the question of remedy. Subsection 45(7) provides that on the hearing of an appeal the Full Bench may do one or more of the following:

“(a)
confirm, quash or vary the decision or act concerned;
(b)
make an award, order or decision dealing with the subject-matter of the decision or act concerned;

(c)
direct the member of the Commission whose decision or act is under appeal, or another member of the Commission, to take further action to deal with the subject-matter of the decision or act in accordance with the directions of the Full Bench;

(d)
in the case of an appeal under paragraph (1)(d)-take any action (including making an award or order) that could have been taken if the decision under paragraph 111(1)(g) had not been made.”

You must tell the Appeal Bench what you want them to do if they grant leave to appeal and uphold the appeal. This is a surprising omission in many appeals as the choice of remedy may have significant consequences for an advocate’s client. For example, a matter may be remitted to the member at first instance for further determination or  he decided by the appeal bench itself. In an appropriate case the latter course may be less expensive and quicker. In other cases that will not necessarily be so. In every case you should make your preference clear.

I look forward to seeing each of your appearing as advocates before the Commission.
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